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earned patent term adjustment. See 37 CFR 1.704(b). 
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1 )□ Responsive to communlcation(s) filed on . 

2a)n This action is FINAL. 2b)S This action is non-final. 
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Disposition of Claims 

4) ^ Claim(s) 1-21 is/are pending in the application. 
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5) n Claim(s) is/are allowed. 

6M Claim(s) 1:21 is/are rejected. 
?)□ Claim{s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) ^ The specification is objected to by the Examiner. 

10) K The drawing(s) filed on 27 July 2004 is/are: a)n accepted or b)S objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawlng(s) is objected to. See 37 CFR 1.121(d). 
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DETAILED ACTION 



Election/Restrictions 

1 . Claims 1 ,2,3,13 are generic to the following disclosed patentably distinct species: 
Species 1 : Fig. 1 

Species 2: Fig. 2 
Species 3: Fig. 3 
Species 4: Fig. 4 
Species 5: Fig. 5 
Species 6: Fig. 6 
Species 7: Fig. 7 
Species 8: Fig. 8 
Species 9: Fig. 9 
Species 10: Figs (10,11,12) 

2. The species are independent or distinct because the inventions as claimed are 
not obvious variants; and the inventions as claimed are either not capable of use 
together or can have a materially different design, mode of operation, function, or effect. 
See MPEP § 806.05(j). Applicant is required under 35 U.S.C. 121 to elect a single 
disclosed species, even though this requirement is traversed. Applicant is advised that a 
reply to this requirement must include an identification of the species that is elected 
consonant with this requirement, and a listing of all claims readable thereon, including 
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any claims subsequently added. An argument that a claim is allowable or that all claims 
are generic is considered nonresponsive unless accompanied by an election. 

3. Upon the allowance of a generic claim, applicant will be entitled to consideration 
of claims to additional species which depend from or otherwise require all the limitations 
of an allowable generic claim as provided by 37 CFR 1 .141 . If claims are added after 
the election, applicant must indicate which are readable upon the elected species. 
MPEP § 809.02(a). Because these inventions are independent or distinct for the reasons 
given above and have acquired a separate status in the art because of their recognized 
divergent subject matter, restriction for examination purposes as indicated is proper. 

4. During a telephone conversation with R. Scott Vincent on 5/12/2006 a provisional 
election was made without traverse to prosecute the invention of species 10, claims 1- 
21 . Affirmation of this election must be made by applicant in replying to this Office 
action. No claims withdrawn from further consideration by the examiner, 37 

CFR 1.142(b), as being drawn to a non-elected invention. 

Drawings 

5. The drawings are objected to under 37 CFR 1 .83(a). The drawings must show 
every feature of the invention specified in the claims. Therefore, the cup and lid 
members in claims 1 1,20,21 must be shown or the feature(s) canceled from the 
claim(s). No new matter should be entered. 
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Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in 
reply to the Office action to avoid abandonment of the application. Any amended 
replacement drawing sheet should include all of the figures appearing on the immediate 
prior version of the sheet, even if only one figure is being amended. The figure or figure 
number of an amended drawing should not be labeled as "amended." If a drawing figure 
is to be canceled, the appropriate figure must be removed from the replacement sheet, 
and where necessary, the remaining figures must be renumbered and appropriate 
changes made to the brief description of the several views of the drawings for 
consistency. Additional replacement sheets may be necessary to show the renumbering 
of the remaining figures. Each drawing sheet submitted after the filing date of an 
application must be labeled in the top margin as either "Replacement Sheet" or "New 
Sheet" pursuant to 37 CFR 1.121(d). If the changes are not accepted by the examiner, 
the applicant will be notified and informed of any required corrective action in the next 
Office action. The objection to the drawings will not be held in abeyance. 



Specification 

6. Applicant is reminded of the proper language and format for an abstract of the 
disclosure. 

The abstract should be in narrative form and generally limited to a single 
paragraph on a separate sheet within the range of 50 to 150 words. It is important that 
the abstract not exceed 150 words in length since the space provided for the abstract 
on the computer tape used by the printer is limited. The form and legal phraseology 
often used in patent claims, such as "means" and "said," should be avoided. The 
abstract should describe the disclosure sufficiently to assist readers in deciding whether 
there is a need for consulting the full patent text for details. 
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The language should be clear and concise and should not repeat information 
given in the title. It should avoid using phrases which can be implied, such as, "The 
disclosure concerns," "The disclosure defined by this invention," "The disclosure 
describes," etc. Applicant's abstract is over the 150 word limit. 

Claim Rejections - 35 USC §112 

7. • The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

8. Claim 5 rejected under 35 U.S.C. 112, first paragraph, as failing to comply with 
the written description requirement. The claim(s) contains subject matter which was not 
described in the specification in such a way as to reasonably convey to one skilled in 
the relevant art that the inventor(s), at the time the application was filed, had possession 
of the claimed invention. Applicant fails to clearly define what structure a duck valve 
recites. 

Claim Rejections - 35 USC § 102 

9. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
states. 

(e) the Invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed In the United States 
only if the intemational application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 
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10. Claims 1,2,5,6,7,9.-13,15,16.18,19,12 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Morifuji (USPN 5,101,991). 

1 1 . With respect to claim 1 , Morifuji shows a diaphragm comprising a body (8), a 
spout (10) portion integrally formed in the body, and a valve portion (12) integrally 
formed in the body (8) within the spout (10) portion, wherein the body (8) comprises an 
outward surface, an inward surface, and a peripheral edge delineating the outward 
surface from the inward surface, wherein the spout (10) portion and the valve portion 
(12) form a cavity within the inward surface and a drinking opening within the outward 
surface of the spout (10) portion, whereby fluid may pass from the cavity to the drinking 
opening through the valve portion (12) when the valve portion (12) is forcibly actuated 
by the spout (10) portion in response to an externally applied force. 

12. With respect to claim 2, to the same extent as claimed Morifuji discloses the 
diaphragm is made from a flexible material (col. 2 In. 56). 

13. With respect to claim 5,to the same extent as claimed Morifuji shows a duck 
valve (fig. 6). 

14. With respect to claim 6, Morifuji shows a pair of opposing flap portions, wherein 
each flap portion has edges, and the pair of flap portions (12) are two outer axial edges 
adjoined along opposite adjacent outer axial edges, whereby the pair of flap portions of 
the valve portion (12) are normally closed (fig. 1A). 

15. With respect to claim 7, to the same extent as claimed by applicant Morifuji 
shows the valve portion (12) is pyramidal (fig. 6). 
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16. With respect to claim 9, Morifuji shows the diaphragm further comprises a vent 
(18) portion. 

I 

17. With respect to claim 10, Morifuji shows a groove (between elements (16.20)) 
circumferentially formed in the peripheral edge, whereby the groove may engage a 
drinking cup or a lid portion. 

1 8. With respect to claim 1 1 , Morifuji shows a bottle (1) which meets applicants 
claimed structure for a drinking cup coupled to the diaphragm. 

19. With respect to claim 12, Morifuji shows a drinking cup (1) and a lid (4) portion 
coupled to the diaphragm. 

20. With respect to claim 13, Morifuji shows a body, a spout (10) portion integrally 
formed in the body, and a valve portion (12) integrally formed in the body (8) within the 
spout (10) portion, wherein the body (8) comprises an outward surface, an inward 
surface, and a edge delineating the outward surface from the inward surface, wherein 
the spout (10) portion outwardly extends from the outward surface forming a cavity 
within the inward surface and a drinking opening within the outward surface of the spout 
(10) portion, whereby fluid may pass from the cavity to the drinking opening through the 
valve portion (12) when the valve portion (12) is forcibly actuated by the spout (10) 
portion in response to an externally applied force. 

21 . With respect to claim 15, Morifuji shows the valve portion (12) is comprised of a 
pair of opposing flap portions (fig. 1 A), wherein each flap portion has two outer axial 
edges, and the pair of flap portions are adjoined along opposite adjacent outer axial 
edges, whereby the pair of flap portions of the valve portion (12) are normally closed. 
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22. With respect to claim 16, to the same extent as claimed by applicant Morifuji 
shows the valve portion (12) is pyramidal (fig. 6). 

23. With respect to claim 18, Morifuji shows the diaphragm further comprises a vent 
(18) portion. 

24. With respect to claim 19, Morifuji shows a groove (between elements (16,20)) 
circumferentially formed in the peripheral edge, whereby the groove may engage a 
drinking cup or a lid portion. 

25. With respect to claim 12, Morifuji shows a drinking cup (1) and a lid (4) portion 
coupled to the diaphragm. 

26. Claims 1-9 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Manganiello (USPN 6.607.092). 

27. With respect to claim 1. Manganiello shows a diaphragm comprising a body (14), 
a spout (16) portion integrally formed in the body, and a valve portion (30) integrally 
formed in the body (14) within the spout (16) portion, wherein the body (14) comprises 
an outward surface, an inward surface, and a peripheral edge delineating the outward 
surface from the inward surface, wherein the spout (16) portion and the valve portion 
(30) form a cavity (17) within the inward surface and a drinking opening within the 
outward surface of the spout (16) portion, whereby fluid may pass from the cavity (17) to 
the drinking opening through the valve portion (30) when the valve portion (30) is 
forcibly actuated by the spout (16) portion in response to an externally applied force. 
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28. With respect to claim 2, to the same extent as claimed Manganiello shows a 
diaphragm is made from a flexible material. 

29. With respect to claim 3, Manganiello discloses the flexible material is silicone 
(Col. 3 In. 20). 

30. With respect to claim 4, Manganiello shows a plurality of web portions (being the 
tiers or levels of valve portions (30)) axially coupling the valve portion (30) to the spout 
(16) portion, whereby the valve portion (30) is forcibly actuated by the web portions and 
the spout (16) portion in response to an externally applied force. 

31 . With respect to claim 5,to the same extent as claimed Manganiello shows a duck 
valve (fig. 3). 

32. With respect to claim 6, Manganiello shows a pair of opposing flap portions (36), 
wherein each flap portion (36) has edges, and the pair of flap portions (36) are two outer 
axial adjoined along opposite adjacent outer axial edges, whereby the pair of flap 
portions (36) of the valve portion (30) are normally closed. 

33. With respect to claim 7, to the same extent as claimed Manganiello shows the 
valve portion (30) is pyramidal (fig. 3). 

34. With respect to claim 8, Manganiello shows the spout (16) portion is elliptical (fig. 
5). 

With respect to claim 9, Manganiello shows the diaphragm further comprises a vent (18) 
portion. 

Claim Rejections - 35 USC § 103 
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35. The following is a quotation of 35 U.S.C. 103(a) which fomis the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary sl^ill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claim 3 rejected under 35 U.S.C. 103(a) as being unpatentable over Morifuji. 

Morifuji discloses the invention substantially as claimed. However Morifuji does 
not disclose material is silicone or latex. 

It is common knowledge in the prior art to make spouts out of silicone or latex in 
the same field of endeavor for the purpose of having a resilient mouth piece. 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to use silicone or latex in order to have a mouth piece that is 
hypoallergenic. 

It has been held to be within the general skill of a worker in the art to select a known material on the basis 
of its suitability for the intended use as a matter of obvious design choice. In re Leshin, 125 USPQ 416. 

36. Claims 8&17 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Morifuji. 

Morifuji discloses the invention substantially as claimed. However Morifuji does 
not disclose the spout portion is elliptical. 

It is common knowledge in the prior art to make the spouts elliptical the same 
field of endeavor for the purpose of having a more comfortable mouth piece. 
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It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to make the spout portion elliptical in order to have a mouth piece 
that is more comfortable. 

A change in form or shape is generally recognized as being within the level of ordinary skill in the art, 
absent any showing of unexpected results. In re Dailey et aL, 149 USPQ 47. 

Claims 14 and 21 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Morifuji in view of Mclnnes (USPN 5,598,809). 

Morifuji discloses the invention substantially as claimed. However Morifuji does 
not discloses a plurality of web portion axially coupling the valve portion to the spout 
portion. 

Mclnnes teaches a plurality of web portion (15) axially coupling the valve portion 
to the spout portion in the same field of endeavor for the purpose of controlling flow 
rates (col. 2 In. 65-68). 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to add the web portions of Mclnnes to the spout of Morifuji in order 
to control the flow rate of fluid dispensed to the user. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Shawn M. Braden whose telephone number is 
(571)272-8026. The examiner can normally be reached on Mon-Thurs 8-6:30. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Nathan Newhouse can be reached on 571 272-4544. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

PRIMARY EXAMINER 

smb 




